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KOOTENAI COUNTY 
DEPARTMENT OF LEGAL SERVICES ERIKA B. ELLINGSEN 

PATRICK M. BRADEN 

j 451 GOVERNMENT WAY 
P.O. BOX 9000 
COEUR D'ALENE, IDAHO 83816-9000 
PHONE (208) 446-1620 * FAX (208) 446-1621 

November 25,2002 

Marlene H. Dortch, Secretary 
Federal Communications Commission 
Office of the Secretary 
9300 East Hampton Drive 
Capitol Heights, MD 20743 
FAX: 202-41 8-0307 

I 

RE: WT Docket No. 02-179, Motion for Protective Order 

Dear Ms. Dortch: 

Enclosed for filing please find the above-referenced document, with six copies as 
required by regulation. We attempted to file this document via email on fcc.gov; but 
because of scanning difficulties, we are sending it via FEDEX. 

Yours very truly, 

Elizabeth A. McCombs 
Legal Assistance to John A. Cafferty 
Senior Staff Attorney 

c: Scott Reed, Attorney at Law (FAX 208-765-5117) w/o Atch 
Dana Leavitt, Attorney at Law (FAX 202-418-2644 wlo Atch 

Enc. 
/earn 
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Kootenai County Department of Legal Services 
John A. Cafferty, Legal Counsel, ISB # 5607 
Post Office Box 9000 
Coeur d'Alene. ID 83816-9000 
Phone: 208-446-1620 

NOV 2 7 2002 

Fax: 208-446-1621 

Attorney for Kootenai Countv ORIGINAL 
Coeur d'Alene Airport 

Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of Applications of 

RESORT AVIATION SERVICES, INC. 

For Renewal of Aeronautical Advisory 
Station WYT9, Coeur d'Alene Airport, 
Hayden, Idaho 

and 

KOOTENAI COUNTY COEUR 
D'ALENE AIRPORT 

For a New Aeronautical Advisory 
Station at Coeur d'Alene Airport, 
Hayden, Idaho 

) VVT DOCKET NO. 02-179 
1 
1 
) 
) 
) MOTION FOR PROTECTIVE 
1 ORDER 
) 
) 
) 
) 
) 
) 
) 
) 
) 

. )  

COMES NOW, Kootenai County Coeur d'Alene Airport, by and through its 

attorney of record, John A. Cafferty, Kootenai County Department of Legal 

Services, and hereby moves this tribunal for its Order of Protection pursuant to 

47 CFR $0 1.313 and 1.319. 

On November 22,2002, Larry Booher was served with a subpoena issued 

by Administrative Judge Steinberg. A copy of said subpoena is attached hereto 

MOTION FOR PROTECTIVE ORDER: 1 
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On November 22, 2002, Larry Booher was served with a subpoena issued 

by Administrative Judge Steinberg. A copy of said subpoena is attached hereto 

as Exhibit A. The subpoena requests that Mr. Booher produce copies of “all 

invoices, sales, receipts, correspondence, commercial transactions, and related 

documents between you and your companies with Greg Delavan and or 

Waterwings, Inc. or Waterwings LLC between January 1, 1999, and November 1, 

2002.” 

This court’s order released July 2, 2002, states that the issues between 

Resort Aviation Services, Inc. and Kootenai County Coeur d’Alene Airport are 

designated for hearing on a consolidated proceeding before an FCC 

administrative law judge to resolve the following issues: 

a. 
better Unicorn services based on the following considerations: 

To determine which applicant would provide the public with 

(1) Location of the fixed-based operation and proposed 
radio station in relation to the landing area and traffic patterns; 

(2) Hours of operation; 

(3) 

(4) 

Personnel available to provide Unicorn service; 

Experience of applicant and employees in aviation 
and aviation communication: 

(5) Ability to provide information pertaining to primary and 
secondary communications as specified in s87.257 of the 
Commission’s rules; 

(6) Proposed radio system including control and dispatch 
points; and 

(7) 
based operations; 

A copy of the court’s order is attached hereto as Exhibit 6. 

The availability of the radio facilities to other fixed- 
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The Notice of Deposition, dated November 11, 2002, is far different than 

the Subpoena. See Exhibit C attached hereto. 

Kootenai County Coeur d'Alene Airport moves this court for a protective 

order pursuant to 47 CFR 51.313 (a) to wit, Kootenai County requests that the 

deposition of Larry Booher not be taken. It is clear from the subpoena served 

upon Mr. Booher on November 22,2002, that the purpose of subpoenaing Mr. 

Booher by Resort Aviation Services, Inc. is simply to annoy and embarrass 

Applicant Kootenai County. The subpoena clearly states that the information 

which Applicant Resort Aviation Services, Inc. seeks will not help determine 

which applicant would provide the public with better Unicorn service. 

Kootenai County Coeur d'Alene Airport also moves for a protective order 

under 47 CFR §1.313(b). Applicant Kootenai County respectfully requests that if 

the deposition of Mr. Booher is allowed to proceed that Mr. Booher's testimony 

and the questions presented to him, be limited to information pertaining to Resort 

Aviation Services, Inc. andlor Kootenai County and the issues fixed by this court 

in its July 2, 2002 hearing designation order. 

Finally, Kootenai County requests that if the deposition of Mr. Booher 

takes place, at any time, that this tribunal make itself available by telephone to 

rule on objections. 

Oral argument is requested. 

MOTION FOR PROTECTIVE ORDER 3 
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DATED this &-day of November, 2002 

orney at Law for Koognai County ,? oeur d'Alene Airport 
P. 0. Box 9OOO/LS 
Coeur d'Alene. ID 83816-9000 
FAX (208) 446-1621 

CERTIFICATE OF SERVICE 

I HEREBY certify that on this =AT day of kP ,2002, I caused to 
be served a true and correct copy of the aforegoing by the method indicated 
below, and addressed to the following: 

[ ] U.S. Mail 
[ ] HANDDELIVERED 
[ ] OVERNIGHTMAIL [>a TELEFAX (FAX) 

SCOTT REED 
ATORNEY AT LAW 
P. 0. BOX A 
COEUR D'ALENE, ID 83816 
FAX: (208) 765-5117 

[ ] U.S. Mail 
[ ] HANDDELIVERED 

OVERNIGHT MAIL 'd [ TELEFAX (FAX) 

DANA LEAVITT 
ATTORNEY AT LAW 
INVESTIGATIONS AND HEARINGS DIVISION FEDERAL 
OMM U N I CAT1 ONS COMMISSION 

WASHINGTON, D. C. 20554 
445 12TH STREET S. W. - ROOM 3-B443 

FAX (202) 418-2644 
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[ ] U.S. Mail 
[ ] HANDDELIVERED 
[ ] OVERNIGHTMAIL [q TELEFAX (FAX) 

ADMINISTRATIVE LAW JUDGE ARTHUR L. STEINBERG 
FEDERAL COMMUNICATIONS COMMISSION 
445 12TH STREET, S.W., ROOM 1-C861 
WASHINGTON, D.C. 20054 
FAX (202) 418-0195 

[ ] U.S. Mail 
[ ] HANDDELIVERED 
[ ] OVERNIGHTMAIL 

TELEFAX (FAX) 

LARRY BOOHER 
SOUTHFIELD FUEL, INC. 
P. 0. BOX 281 1 
HAYDEN LAKE, ID 83835 

By: 

h o r n e y  for Kobtenai Cdunty Coeur d'Alene Airport 

MOTION FOR PROTECTIVE ORDER: 5 
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SUBPOENA 

ORIGINAL - To be executed by t h e  person who effects SeNiCe and returned to  the  Secretary of the  Commission. 

UNITED STATES OF AMERICA 

FEDERAL COMMUNICATIONS COMMISSION 

IN THE M A T E R  OF 

-_BESL1BTAVTATTQN SEEYlCL". TNr- I 
j 

1 
KOOTENAI COUNTY COEUR D'ALENE AIRPQRT 

THE PRESIDENT OF THE UNITED STATES OF AMERICA 

To ~- LARRY BOOHER, SOUTHFIELD FUEL,INC€. HELI-PROP AIRCRAFT GREETINGS: 

YOU ARE HEREBY ORDERED under penalty of law to appear before the Federal Communications Commission or 

ROOM 205, BANK OF AMERICA B L ~ G  
. I  

01 m- M6M COURT REPORTING 
-, 

, .  , I N a r n ~  and offici81 title of person authorized 10 raka deporirionsl . 
~n the city of on the T K U E S M Y 5 t h d a y  of T)FCEMFtGR, x g A m  

a t  ~ i ~ f i o o ' c l o c k  -&-- M., of that day. to ten i ly  in the above-captioned nianer and lo bring with you and 10 

produce thon and There the following books, papem, and.documen1s: COPIES OF ALL 

INVOICES, SALES, RECEIPTS,CORRESPO~IDENCE,COMMERCIAL TRANSACTIONS 
BETWEEN YOU AND YOUR COMPANIES-WITH GREG 

. .  - ~~ ~~ AND RELATED DOCUMENTS ' ' . '  I .  - .  . 3 -  

DELAVAN AND/OR WATERWINGS,INC. OR WATERWINGS LLC BETWEEN :< 
~ 

JANUARY 1,1999 AND NOVEMBER 1,2002 

BY ORDER OF THE FEDERAL COMMUNICATIONS COMMISSION, lh is  2 1 s t  day of 

2002 ADMINSTRATIVE JUDGE STEIWBERG 
, _ _  NOVEMBER 

(Official Tltlel 

NOTICE: . Witness fees and mileage for anendance under this subpoena for service hereof are Io be paid by rhe 
p a w  at whose ingance the witness is subpoenaed, and every copy of this summons for the wimess must contain a COPY 
of  [his notice. 

Service of subpaenas may be made by any citizen of the United Slates over the age of 18 y e a n  who is competent 
10 be a witness, and is not a Dany i o  or in any ww interested in the proceeding. 

E X H I B I T  A 
PROOF OF SERVICE ON REVERSE SIDE FCC Form 766 

Ocraber 1985 



Federal Communications Commission DA 02-1550 

Before the 
Federal Communications Commission 

'*ashihgton, D.C. iX% 

lr the \ fa t te r  of Applications of 

RESORT hVl.AT1ON SERVICES, INC. ) File No. 0000628303 

1 WT Docket No. 02-179 
i 

I 
1 
) 
) 

and 1 
j 

AlRPORT 1 
1 

For X Ncw Aeronautical Advisory Station ar  1 
Coeur d ' A l e n e  Airport, Haydcn, Idaho 1 

For Renewal of Acronrutical Advlsory Station 
'm, Coeur d ' 4 l ene  Airport. iiaydcn, Idaho 

KOOTENM COUNTY COELR D'ALENE 1 File No. 0000663272 

KEARLNG DESIGNATION ORDER 

Adopted: July I, 2002 Released: July 2, ZOO2 

By the Chief, Public Safety and Private Wireless Division, Wireless Telecomriunications Bureau: 

,~ On October 15 .  2001, Resort Aviation Services, Inc. (Resort Aviation) filed the above- 
captioned appllcahon for renewal of aeronaulical advlsory (unicorn) Station W 9 ,  Hayden, Idaho. 
Unicorn stations provide information concerning flying conditions, weather, availability of ground 
senlces,  and other information 10 prornorr h e  safe and expeditious operatron of aircraft.' On November 
5 ,  2001, Koorcnai County Coeur d'Alene Airport (Kootenai County) filed the above-captioned 
application for a new unicorn station at the same location. Both applicanw propose to provide seMce at 
Coew d'Alene A~rpon ,  where there is no  control tower or FAA flight service station. Under Section 
87.215p) of the Commission's Rules, only one unicorn station may be licensed at such airports? 
Accordingly, ihe applicsnts are basically qualified, but  lhese applications are mumally exclusive md must 

' S e e 4 7  C.F.R. p 87 213(b)(IJ. 
- 

4 7  C F~R.  5 87 215(b] Thc rule states lhat "[alt a n  airport which h a s  a pan-time or full-hrne control towm, RCO 
:coonol rowcr rtrnott cornmudcarions oullct] or FAA flight S W I C C  statioq thc one unicorn limitation doe3 no1 
apply . . , ." Id. Kwtenai Counry argues r h r  the limiration does nor apply in this case because C o w  d'Alme 
Airpon has a RCO stallon. See Ltncr, dalcd April 29, 2002, ham Cocw d'Alcnc Airpon Genmsl Manager Greg 
Delavan IO Michael Comelly, Esq., Policy and Rules Brench, Public Safety and Privare Wireless Division, Wireless 
Telecomunicariom Bureau. Far iis part. Rejon Avlanon counrecs that the Coeur d' Alene Airpoit does not. have a 

qualifying RCO. See Lerrer, dated April 29, 2002, from Scott W. Reed, E s q ~ ,  !o Michael Conndly, Policy and Rules 
Branc4  Public Safcty and Pnvarr Wuclcss Divlsian, Wucless T c l e c o m u N c a ~ ~ o n s  Bureau. At mosr airporn. there 
are published frequencies for 311 communicarions relared Lo the airpon. including rhe common na f i c  advirory 
Ir?quency (CTAF). See R e a r g a u a i i o n  and Rcv i s~on  of Part 87 of thc Rules Governing rhe Aviation Services, 
L'oiicc oJPropored Ruie  Making. Pi? Docket Nn 87-214, 2 FCC Rcd 4069, 4070 7 I I (1987). The one uccum pcr 
.lipor: restrim'on hJs  been lifted only a1 those airpons where there is no need for 2 specified n A F  or tbe air oaffic 
control facility frequency serves as the C T A F ~  id ar  4070 7 12. The published CTAF far C o r n  d'4lcnr Airpon is 
122.80 MHz. Thar is rhe frequency on w h c h  !he umcom operaie;. Therefore. rhe one unicorn per airpon resrrimon 
1ppI1cs Io Coeur d'Alenc Alrpon. 

1 

E X F ~ I B I T  B 



Federal Communications Commission DA 02-1550 

therefore be designated for cornparatlve hearing.' 

2 .  Accordingly, iT IS ORDERED that, pursuant to Section 309(e) of the Communications 
Act of 1934, 2 s  amended, 47 U.S~C.  5 309(r), and Section 1.221(a) of the Commission's Rules, 47 C.F.R 
0 I.Z?l(a), h e  abow-captioned applications ARE DESIGNATED FOR H E M C  I3 A 
CONSOLDATED PROCEEDING before an FCC Administrative Law Judge to resolve the following 
issuts:4 

a To determine whch applicant would provide the public wnh better unicorn service based on 
!he following con6iderations: 

( I )  location of thc fixed-based operation and proposed radio station in relatiom to the 
landing area and traffic patterns; 

(2) hours o f  operetion; 

(3) personnel available to pro>lde unicorn service; 

(4) experience of applicant and employees in aviation and aviation communications; 

( 5 )  ability to provide information pertaining to primary and secondary communications as 
specified in Section 87.257 of the Commission's Rules; 

(6) proposed radio system including conkol and dispatch points; and 

(7) the availability of the radio facilities to other fixed-based operators; 

~. . 

~ 

1 
[ 
I 
D~ To determine, in light of the evidence presented, which application, if any, should be granted to 
best serve the public interest, convenience, and necessity. 

3.  IT IS FUR'IXER ORDERED that the burden of proceeding with the innoduction of 
evidence with respect to all the issues listed here shall be upon Resort Aviation and Kootenai County with 
respeci 10 rheir applications.' 

Sce 17 C F.R. 5 1.945(0 Although the parties had senlernent ducussionn prior to the release of [his henring 
desit.nstion order, they mere unable IO rtsolvc thclr mutual exclusivity. See Lerter. dared May 9, 2002, from Scotf 
W. Reed, Esq , c o m d  far Resort Aviation Services, Inc., and John Caffem, Esq., counsel for Kootenai County 
Coew d'iilene Airpon, IO John Schaublc. Esq., Chief, Policy and Rules Branch, Public Safcty and Pnvatt? Wi.relcss 
Division, Wireless Telecommunications Bureau. 

' We wll no[ dmignat.e an lssue to determinr w h e ~ e r  Resort Aviation should receive a renewal expectoncy for iU 
operation d m n g  the plim license r m .  Thm does not appear to be any baais in rhe Commission's Rules m in 
precedenr for Lhc award o fa  renewal expectancy for an incumbent unicornoperotor. In previous hearing designation 
orders involving unicorn stations, the Commission bes not designated a renewal expectancy issue. See Great 
Wcstcm Aviaticn, hc., Henring Designorion Order, 16 FCC Rcd 18061 (WTB PSPWD 2001); Branstine Flying 
Service, Lnc., Hearing Dejignahon Order, 6 FCC k d  2737 (PRB 1991); J.W. Miller Aviatioq Inc., Hearing 
Derlgnnnon Order, 6 FCC Rcd 2!51 (PRB 1991). The Commission's Ruks currmlly do not authorize the award of 
a renewal orpccrancy fur unim srations. But lee Review of Part 87 of the Commission's Rules Concerning the 
Aviarlon Servlcc. Norice offroposed Rule Muking WT Docket 01-289, 16 FCC Rcd 19005, 19024 Q 49 (2001) 
(seeking c.ommmf on whetber tn provide unicorn licenses B rcnwal  expectancy). If a party wulshes IO subrmt 
evidence demonstrating rhar Rewn Avianon had an unusually good or unusually poor record duriDg the prior 
license ~m or that Reson Aviation violated the Canmission's Rules du%g the prior liccnse term, that party musf 
159 file I morion to enlarge issues wirh the presiding adrmnisnadve lawjudge. See 47 C.F.R. 5 1.229. 

' S e e  47 c F.R. 1.254. 

1 
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Federal  Communications Commission DA 02-1550 

4. IT is F'U-K'TAEA ORDERED that, to avaii themselves of the o p p o M i t y  to be heard, the 
annilc&?!s, r r . .  F.escc ,A.\<ap;zr: 2-d K D C ~ ~ Z :  Cou,?-t.y, :us: z c h  file wiL5 :he Cormission, *iikjn 20 days d 
the mailing of this Hearing Designation Order, a Wnflen notice of appearance in tnplicate, stahng their 
mtentions to appear on the date fixed for the hearing and to present evidence on the issues specified in 
this Order, in accordance with Sections 1.221(c), (0 and (9) of the Commission's Rules, 47 C.F.R. 
1.221(c), (0. (g). The nntten notice of Resort Avlation must be accompanied by a processing fee of 
%9,020.00.' Because i t  is a governmmtal entity, Kootenai County i s  exempt from the processing fee' 

5 .  IT IS FURTHER ORDEXD that thc Chief, Enforcement Bureau is made a party IO the 
;>roieeding. 

6.  lT IS FURTHER ORDERED that the Commission's Reference Information Center 
SHALL SEND a copy of this Order, via Certified Mail - Return Receipt Requested, to Resort Aviation 
Services, Inc., c/o Scott W. Reed, Esq., 401 Front Avenue - Suite 205, Post Office Box A, Coew 
d'A!mc, Idaho 83816, and to Kootenai County Coeur d 'Alme AiTport. 11401 Airport Drive, Building 27, 
Hayden Lake, Idaho 83835. 

7 IT IS FLIRTER ORDERED that the Secretary of the Commissian SHALL CAUSE to 
have h i s  Hearing Daignalion Order or a s u m m a y  thereof published in the Federal Register. 

8. 

9. 

The tlme and place of the comparative hearing will be specified in a subsequent Order 

This action is raken under delegated authority pursuant to Sections 0.13 1 and 0.33 1 of the 
Commission'h Rules, 47  C.F.R. $ 5  0.131,O.K:l 

FEDERAL COMMUNICATIONS COMMISSION 

D'wana R. Terry 
Chief, Public Safety and Private Wireless Division 
Wireless Telecommunications Bureau 

* 1 7 C F R  p I 1 1 0 4  

' 4 7 C F R  5 I 1 1 1 4 ( f )  
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BEFORE THE FEDERAL COMMUNICATIONS COMMISSION 
WASHINGTON, D.C. 20554 

In the Matter of Applications of 

RESORT AVIATION SERVICES, 
INC. 

For Renewal of Aeronautical Advisory 
Station WYT9, Coeiir d’Alene Airport, 
Ilayden, Idaho. 

and 

KOOTENAl COUNTY 
COEUR D’ALENE AIRPORT 

For a New Aeronautical Advisory 
Station at Coeur d’Alene Airport, 
Hayden, Idaho. 

WT DOCKET NO. 02-179 

NOTICE OF DEPOSITIONS OF 
PIJILLIP CUMMINGS, LARRY 
BOOHER AND GREG DELAVAN 

TO: Kootenai County Coeur d’Alene Airport and your attorney 
John Cafferty 

Please take notice that the depositions of Phillip Cummings, 

Operations Manager of Coeur d’Alene Airport, Larry Booher, owner and 

operator of Southfield Fuel, Inc. and EleliProp Aircraft, Inc. and Greg 

Delavan, Airport Manager of Cocur d’Alene Airport, will be taken on 

Thursday, December 5, 2002 in the olfices of Scott W. Reed, Bank of 

America Building, Room 205, 401 Front Street, Coeur d’Alene, Idaho 

commencing at 9:OO a.m., P.S.T. 

Depositions will be taken at the following times: 

NOTICE OF DEPOSITION 
E X H I B I T  C I 



9:OO o’clock a.m. Phillip Cummings 

1O:OO o’clock a.m. Larry Booher 

1 ~ 3 0  o’clock p.m. Greg Delavan 

The depositions will be taken by M Rr M Court Reporting Services, 

Inc., 816 Sherman Avenue, Coeui- d’Alene, Idaho (208) 765-1700, certified 

court reporter. 

The subject matter upon which the depositions of Phillip Cummings 

and Greg Delavan will he taken will include the applications of Resort 

Aviation Services, Inc. and Kootenai County Coeur d’Alene Airport for 

Unicorn licenses, the interrogatories, requests for productions and answers 

and responses thereto and all aspects and events relating to the relationship 

between Kootenai County Coeur d’Alene Airport and Resort Aviation 

Services, Inc. from January I ,  1998 to date, the nature of the operations of 

Coeur d’Alene Airport and their knowledge, experience and competence 

with Unicorn operations and their expectations toward becoming an 

authorized Unicorn operator a t  the Coeur d’Alene Airport if  the results of 

these proceedings so allow. 

The subject matter upon which witness Larry Booher is to be 

examined shall include the nature of operations of Larry Booher, Southfield 

NOTICE OF DEPOSITION 
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Fuel, Inc. and HeliProp Aircraft, Inc. on the Coeur d’Alene Airport, the 

relationship of said person arid businesses with Coeur d’Alene Airport 

Manager Greg Delavan and other employees of Kootenai County at the 

airport, theil knowledge, experience and competence with Unicorn 

operations and their expectations toward becoming an authorized Unicorn 

operator at the Coeur d’Alene Airport if the results of these proceedings so 

allow. 

You are invited to attend. 

Dated this 18th day of November, 2002. 

Scott W. Reed 
Attorney for Resort Aviation 

P. 0. Box A 
Coeur d’Alene, Idaho 83816 

Fax: (208) 765-5117 

Services, lnc. 

(208) 664-2161 

I hereby certify that a true and exact copy of the foregoing was faxed 
this 18th day of November, 2002 to: 

JOHN CAFFERI‘Y, ESQ. 
KOOTENAI COUNTY DEPT. 01; 

I E G A L  SERVICES 
451 GOVERNMENT WAY 
P. 0. BOX 9000 
COEUR D’ALENE. IDAHO 8381 6-9000 

NOI’ICE OF DEPOSITION 
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DANA LEAVITT 
ATTORNEY AT LAW 
INVESTIGATIONS AND HEARINGS DIVISION 
FEDERAL COMMUNI CATIONS COMMISSION 

WASHINGTON, D. C. 20554 
445 12TH STREET S. W. - ROOM 3-B443 

FAX (202) 418-2644 

ADMINISTRATWE LAW JUDGE 

FEDERAL COMMUNICATIONS 

445 12TH STREET, S.W., ROOM 1 C861 
WASHINGTON, D.C. 20054 

ARTHUR I. STEINBERG 

COMMISSION 

FAX (202) 41 8-01 95 

and mailed by first class mail, postage prepaid to: 

LARRY BOOHER 
SOUTHFIELD FUEL, INC. 
P. 0. BOX 2811 
HAUDEN LAKE, IDAHO 83835 

NOI’ICE OF DEPOSITION 
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